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 Abstract

 In principle, the Rome Statute places a strict obligation 
on its States Parties to investigate and prosecute genocide, war 
crimes, and crimes against humanity. While some States Parties 
have taken this obligation seriously, most have settled upon 
a practice of evading it where possible. This has resulted in 
problematic skews in enforcement patterns, accusations of bias 
on the part of the International Criminal Court, and declining 
numbers of States Parties. This paper compares Germany and 
Canada as examples of more and less engaged states to explore 
how and why obligations under the Rome Statute might not be 
fulfilled. Germany has a history of vigorously investigating and 
prosecuting reported instances of such crimes, while Canada 
has a history of treating reported instances as an immigration 
concern. Evidence suggests that while domestic political concerns 
and international politics play some role, the primary driver 
behind Canada’s relative failure to comply with its obligations 
is cost.
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 The International Criminal Court (ICC) is currently 
experiencing a crisis of membership due in part to resistance 
from Russia and the United States.1 Also, in part to perceived 
bias against African states, not only has the Court failed 
to expand, but it has actually seen its membership shrink 
steadily since the Rome Statute first went into effect.2  As 
of this writing, eight states have signed but not ratified 
the Rome Statute, and Burundi has recently withdrew its 
membership in protest in late 2016, the first state to do 
so. In 2017, amid accusations by the 33 African States 
Parties (States) of racism, pro-Western bias, inefficiency, 
and powerlessness,3 the African Union (AU) backed mass 
withdrawal of its members from the Court.4 At the same 
time, South Africa and the Gambia indicated their intent 
to emulate Burundi and withdraw from the Court.5 Were 
all other AU members to follow suit, the result would be 
a 26% reduction in ICC membership.

 It remains an open question as to whether the 
accusations of the ICC’s critics are more real or perceived. 

1 See Robbie Gramer, “Why Russia Just Withdrew from the ICC” (16 November 
2016), online: Foreign Policy <foreignpolicy.com/2016/11/16/why-russia-just-
withdrew-from-icc-putin-treaty-ukraine-law/>.
2 See David Bosco, “Is the International Criminal Court Crumbling Before Our 
Eyes?” (26 October 2016), online: Foreign Policy <foreignpolicy.com/2016/10/26/
is-the-international-criminal-court-crumbling-before-our-eyes-burundi-south-
africa-gambia> [Bosco].
3 See Frederick Cowell, “Inherent Imperialism: Understanding the Legal Roots 
of Anti-imperialist Criticism of the International Criminal Court” (2017) 15:4 
J of Intl Crim Just 667 at 670.
4 See Emmanuel Igunza, “African Union backs mass withdrawal from ICC” (1 
February 2017), online: BBC News <www.bbc.com/news/world-africa-38826073> .
5 See Bosco, supra note 2.
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That is, the small number of prosecutions could well be 
a function of corruption, racism, and general inefficiency, 
but they could also be a direct—and positive—outcome of 
the Court’s intentional design. The Rome Statute establishes 
the ICC as a secondary court that is only permitted to 
prosecute if and when a State will not, cannot, or has 
otherwise requested the ICC to do so. The result is an 
organization with unique residual jurisdiction. Whereas 
the twenty-one-other standing international courts and 
bodies of arbitration have relatively broad authority to 
resolve international disputes, provide advisory opinions 
on complex matters, and even create new statutes, the ICC 
has only one mandate: to be the final option for prosecuting 
individuals for genocide, war crimes, and crimes against 
humanity (GWH6 crimes).7

 Known as the principle of complementarity, this 
secondary status of the ICC is so fundamental to the Rome 
Statute that the criteria provided for the admissibility of 
cases in Article 17 are actually phrased as standards of 
inadmissibility in order to preserve deference to States’ 
courts and sovereignty:

“17(1). Having regard to paragraph 
10 of the Preamble and article 1, the 
Court shall determine that a case is 

6 For various complex reasons pertaining to an inability among the ratifying 
nations to agree upon a definition, the crime of aggression was not defined 
in the Rome Statute at passage, and is thus generally treated as a special case 
in most analyses. As there have been no prosecutions to date for the crime of 
aggression by any of the jurisdictions covered in this writing, only the triad 
of genocide, war crimes, and crimes against humanity will be considered.
7 See Rome Statute of the International Criminal Court, 17 July 1998, 2187 UNTS 
90, art 6 (entered into force 1 July 2002) at 3 [Rome Statute].
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inadmissible where:
 (a) The case is being investigated 
or prosecuted by a State which has 
jurisdiction over it, unless the State is 
unwilling or unable genuinely to carry 
out the investigation or prosecution;
 (b) The case has been investigated 
by a State which has jurisdiction over 
it and the State has decided not to 
prosecute the person concerned, 
unless the decision resulted from 
the unwillingness or inability of the 
State genuinely to prosecute;
 (c) The person concerned has 
already been tried for conduct which 
is the subject of the complaint, and 
a trial by the Court is not permitted 
under article 20, paragraph 3…
[emphasis added]”8

 Although not without its own difficulties, particularly 
in States with policing and judicial practices that are less 
concerned with maintaining international norms,9 this 
framework has generally served to create an important 
safety net for the pursuit of certain heinous and otherwise 
difficult-to-prosecute crimes, without in turn encroaching 
on the sovereignty of States. Indeed, complementarity has 
been described as the cornerstone of the Rome Statute, 
without which the ICC regime could not have been 

8 Ibid at art 17.
9 See generally Kevin Jon Heller, “The Shadow Side of Complementarity: 
The Effect of Article 17 of the Rome Statute on National Due Process” (2006) 
17:3-4 Crim LF 255 at 256.
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adopted,10 and no less central a player than Luis Moreno-
Ocampo, the first prosecutor of the ICC, noted that “the 
absence of trials before this Court, as a consequence of 
the regular functioning of national institutions, would be 
a major success.”11

 In light of this, it can reasonably be said that the 
ICC is fundamentally contradictory in nature. If it works 
as designed, it does little or nothing; if it does much, then 
it is actually failing to work as intended. One unfortunate 
consequence of this paradox is that it might also have 
the unintended effect of causing the ICC to appear less 
effective than it is. That is to say, criticisms of the Court 
could be quite accurate, or they could be an artefact of the 
Court’s intentional complementarity, or some mix of the 
two might apply. If a State prosecutes someone, the ICC 
will not be seen to have played a role in the process, and 
thus generally not receive direct or full credit for it, and vice 
versa. Furthermore, if the crimes that the ICC was created 
to address are in fact being largely handled by States first, 
then it is to be expected that the Court would receive only 
a small number of cases, and those especially problematic. 
Moreover, given that States also hold the power under 
Article 14 to make “self-referrals” in instances where they 
deem it necessary to surrender jurisdiction,12 it is to be 
expected that States might be prone to keeping the ‘easy 
wins’ for themselves, and passing on more the difficult, 

10 See William A Schabas, The International Criminal Court: A Commentary on 
the Rome Statute (Oxford: Oxford University Press, 2010) at 506.
11 Luis Moreno-Ocampo, “Ceremony for the Solemn Undertaking of the Chief 
Prosecutor of the International Criminal Court” (16 June 2003) <online: www.
iccnow.org/documents/statements/others/MorenoOcampo-16June03.pdf>.
12 Rome Statute, supra note 7 at art 14.
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expensive, controversial, and politically unpalatable cases 
for ICC to handle.

 It is also worth noting that complementarity is not 
optional; it is not a question of whether the ICC should 
have complementarity or not, but whether it is better to 
have an ICC with complementarity, or no ICC. As Linda 
Carter notes, 

“It seems most likely that 
“complementarity” will be perceived 
as a strength of the Court. Gaining 
global acceptance of the Court is 
crucial to its existence and success. If 
more states become parties because of 
the protections of “complementarity,” 
then the ICC will be a stronger 
institution...With the advantages of 
greater acceptance and participation 
because of the complementarity 
approach, the ICC as an institution 
is likely to be more successful in 
operating as a tool in the overall 
accountability of individuals for war 
crimes, crimes against humanity, 
genocide, and aggression.”13

 Yet, while complementarity is inherent to the Court, 
it remains far from universally understood. There remain 
many gaps and ambiguities in its implementation, that 
materially affect both the Court’s outcomes and how it is 

13 Linda E Carter, “The International Criminal Court in 2021” (2011) 18:1 SW 
J Intl L 199 at 205.
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perceived internationally. Among other issues, for example, 
questions persist concerning the role of regional and sub-
regional tribunals within the Rome Statute framework;14 the 
many problems inherent in transnational trials; 15 and the 
seldom-used and little-studied Article 12(3), which allows 
non-signatory states to “accept the exercise of jurisdiction 
by the Court.”16 These problems and others are borne out 
of the fact that, while the Rome Statute creates a relatively 
rigid framework that envisions prosecution by State or 
Court, it seems not to anticipate structural conflicts. Thus, it 
contains neither reporting requirement17 nor unitary set of 
prosecutorial and evidentiary standards for national courts, 
despite the fact that difficulties created by their lack were 
readily foreseeable even at the time of the Statute’s 
drafting.18

 
 What is needed then is an evaluation of the Court’s 
results in the context of complementarity, rather than in 
isolation. To look solely at the ICC’s results to date is both 
to overlook vital casework occurring at the State level and 
to fundamentally misunderstand the process by which the 

14 See especially Miles Jackson, “Regional Complementarity: The Rome Statute 
and Public International Law” (2016) 14:5 J Intl Crim Just 1061.
15 See Max L Rettig, “Transnational Trials as Transitional Justice: Lessons 
From the Trial of Two Rwandan Nuns in Belgium” (2012) 11:2 Wash U Global 
Studies L Rev 365.
16 See especially Carsten Stahn, Mohamed M El Zeidy & Héctor Olásolo, 
“The International Criminal Court’s Ad Hoc Jurisdiction Revisited” (2005) 
99:2 AJIL 421.
17 See International Criminal Court, “Membership in the Rome Statute – Why 
and How?” (2017) at 1, online (pdf): ICC-CPI <www.icc-cpi.int/itemsDocuments/
pr1331_lft.pdf>.
18 See Richard Dicker, “Issues Facing the International Criminal Court’s 
PreparatoryCommission” (1999) 32:3 Cornell Intl LJ 471 at 474.
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Court accepts cases.

Evaluating the Efficacy of Complementarity by Two Case 
Studies

 In order to assess the validity of the various 
accusations made by critics against the ICC, it is necessary 
to examine not just how effective or ineffective the Court 
itself is, but how effective the States Parties are proving to 
be as courts of first instance as well. Each must be viewed in 
light of the other, to provide the contextual framework that 
each was intended to be understood within. Specifically, 
when evaluating the States, a number of questions should 
be asked:
 
1. Are they acting in good faith to investigate evidence 

of GWH crimes?
2. Are they acting in good faith upon whatever evidence 

of GWH crimes is found?
3. Does that action take the form of domestic prosecution 

or referral to the ICC for prosecution?
4. If that action takes the form of prosecution, does the 

percentage of cases prosecuted match or exceed the 
percentage of cases prosecuted by the ICC?

5. If that action does not take the form of prosecution, is the 
decision not to prosecute the result of a determination 
made by good faith due process, or it is a product of 
domestic political expediency?

 
 In short, the goal of these queries is to answer 
the question, are the States Parties investigating and 
prosecuting? If they are not, then the criticisms of the ICC 
are moot, since the failure of the courts of first instance to 
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perform as intended under the Rome Statute is a far graver 
issue than the performance of the Court itself. If they are, 
then therein lies the basis for comparison for subsequently 
assessing via comparison whether or not the accusations 
of the ICC are valid or not.

 This paper seeks to answer those questions by 
means of a case study involving two of the more prominent 
supporters of the Rome Statute, Canada and Germany. Each 
was a leader in the drafting of the Rome Statute, each was 
an early and enthusiastic supporter of the ICC, and each 
has long been noted internationally as being leaders in 
human rights law. While two countries cannot be fully 
representative of the 123 other signatory States, all are 
populous, wealthy, and among the forefront of perceived 
champions of international humanitarian law. An analysis of 
their approach may provide insight into the ways in which 
the States with the most resources and most robust judicial 
systems are performing – a survey of leadership. Based on 
those results a broader survey might then be called for, 
seeking an in-depth analysis of all 123 States Parties or at 
least of a representative sampling of the largest and most 
active members.
Canadian Performance Under the Rome Statute

 As a State Party to the ICC, Canada shares the 
obligation to investigate and prosecute GWH crimes.19 

19 An open question is whether the duty shared by signatories to the Rome 
Statute is in some way above and beyond that obligation which generally exists 
for all UN member states. If anything, the question tends to be less “what are 
the limits of the duty to investigate?” and more “why would states be willing 
to surrender any sovereignty to the ICC if it could avoid doing so?” See for 
example Yvonne M Dutton, “Explaining State Commitment to the International 
Criminal Court: Strong Enforcement Mechanisms as a Credible Threat” (2011) 
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The Crimes Against Humanity and War Crimes Act of 2000 
(“Crimes Act”) both defines GWH crimes for the purposes 
of Canadian law and creates a legal framework through 
which the Canadian government might act upon them.20  
The Crimes Act also provides additional safeguards through 
revisions to the Extradition Act and the Mutual Assistance 
in Criminal Matters Act, in order to allow the Canadian 
government to be able to fully comply with the requirements 
of the Rome Statute.21

 However, while Canada was initially a strong 
supporter and early adopter of the Rome Statute, in the 
twenty years since the Court’s establishment the Canadian 
approach to the obligation to investigate and prosecute 
has been tepid. To date, Canada has prosecuted just two 
individuals,22 both of whose crimes occurred during the 

10:3 Wash U Global Stud L Rev 477 at 479; Marco Bocchese, “Odd Friends: 
Rethinking the Relationship between the ICC and State Sovereignty” (2017) 
49:2 NYUJ Intl L & Pol 339 at 341.
20 The crime of aggression was eventually defined in the Kampala Amendments 
of 2010, but as of this writing Canada has not yet ratified that document into 
Canadian law, nor has it affirmed its intention to do so. See generally Claus 
Kreß & Leonie von Holtzendorff, “The Kampala Compromise on the Crime 
of Aggression,” (2010) 8:5 J Intl Crim Just, 1179 at 1181, DOI: < 10.1093/
jicj/mqq069 >; Jennifer Trahan, “From Kampala to New York—The Final 
Negotiations to Activate the Jurisdiction of the International Criminal Court 
over the Crime of Aggression” (2018) 18:2 Intl Crim L Rev 197 at 203, DOI: < 
10.1163/15718123-0180200 3>.
21 Canada’s Crimes Against Humanity and War Crimes Act” (2 February 
2018), online: Government of Canada < www.international.gc.ca/world-monde/
international_relations-relations_internationales/icc-cpi/war_crimes-crimes_
guerre.aspx>.
22 Désiré Munyaneza and Jacques Mungwarere, both for crimes committed 
during the Rwandan Genocide. See generally Fannie Lafontaine, “Canada’s 
Crimes against Humanity and War Crimes Act on Trial: An Analysis of the 
Munyaneza Case” (2010) 8:1 J Intl Crim Just 269 at 281; Marc Nerenberg & 
Philippe Larochelle, “We Were Sailing into Uncharted Waters: Flaws in the 
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Rwandan Genocide, and who thus both predate the Crimes 
Act and might be reasonably classified as not falling within 
the post ad hoc Tribunal framework envisioned by the Rome 
Statute.

 Nor has there been a consistent record of robust 
juridical responses to the obligation to investigate and 
prosecute. Instead, data indicate that there has been a 
consistent tendency to treat Article 17 obligations as an 
immigration concern rather than as a criminal matter. In 
particular, while Canada does investigate many refugee 
claims for evidence of GWH crimes, those investigations 
overwhelmingly result in denials or removal orders rather 
than criminal warrants, and prosecutions are all but 
unknown. To quote one author, “Canada has become very 
effective at removing suspected war criminals, but not 
nearly as effective in ensuring they face justice.”23

Table 1: Admissibility Hearing Statistics

Category                               Total 2008-2015

Hearings for non-refugee claimants         47

Hearings for refugee claimants       84

Non-refugee claimants refused entry for evidence of GWH crimes    15

Refugee claimants refused entry for evidence of GWH crimes    53

Non-refugee claimants admitted after hearing 
concerning evidence of GWH crimes       15

Application of Canada’s Crimes against Humanity and War Crimes Act” (2014) 
27:2 RQDI 135 at 137, 142.
23 Nicholas P Weiss, “Somebody Else’s Problem: How the United States and 
Canada Violate International Law and Fail to Ensure the Prosecution of War 
Criminals” (2012) 45:1-2 Case W Res J Intl L 579 at 584.
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Refugee claimants admitted after hearing
concerning evidence of GWH crimes       32

Non-refugee claims outstanding at year end    239

Refugee claims outstanding at year end     863

Sources: “12th Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2008-2011” 
at 8 online (pdf): Government of Canada <cbsa.gc.ca/security-securite/wc-cg/bsf5039-eng.pdf>; “13th 
Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2011-2015” at 8 online 
(pdf): Government of Canada <www.justice.gc.ca/eng/rp-pr/cj-jp/wc-cdg/wc20112015-cdg20112015/

wc20112015-cdg20112015.pdf>.

Table 2: Exclusion Statistics

Category                       Total 2008-2015

Refugee claims investigated for GWH crimes                 3938

Interventions filed for evidence of GWH crimes    567

Cases excluded from refugee protections for evidence of GWH crimes  158

Cases denied refugee protection for other reasons
when GWH exclusion was filed     164

Cases granted refugee protection when GWH exclusion was filed  114

Refugee claims withdrawn or abandoned    112

Sources: “12th Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2008-2011” 
at 7 online (pdf): Government of Canada <cbsa.gc.ca/security-securite/wc-cg/bsf5039-eng.pdf>; “13th 
Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2011-2015” at 9 online 
(pdf): Government of Canada <www.justice.gc.ca/eng/rp-pr/cj-jp/wc-cdg/wc20112015-cdg20112015/

wc20112015-cdg20112015.pdf>.

Table 3: Removal Statistics

Category                       Total 2008-2015

Persons removed on grounds of war crimes, 
crimes against humanity or genocide     160

Removal orders on grounds of war crimes, 
crimes against humanity or genocide     732

CANADA AND GERMANY         73



Removal orders that could not be carried out because of impediments  522

Removal orders awaiting pre-removal risk assessments   372

Immigration warrants issued        70

Immigration warrants executed       59

Outstanding immigration warrants (includes from previous years)                1232

Sources: “12th Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2008-2011” 
at 8–9 online (pdf): Government of Canada <cbsa.gc.ca/security-securite/wc-cg/bsf5039-eng.pdf>; “13th 
Report of Canada’s Program on Crimes Against Humanity and War Crimes, 2011-2015” at 11 online 
(pdf): Government of Canada <www.justice.gc.ca/eng/rp-pr/cj-jp/wc-cdg/wc20112015-cdg20112015/
wc20112015-cdg20112015.pdf>.

 
 While a preference for immigration solutions is 
clearly identifiable in the data, what is less immediately 
apparent are the reasons why Canada treats GWH crimes 
as an immigration concern rather than as a criminal matter. 
Canada is under an obligation to investigate and prosecute 
not just under the Rome Statute, but also under the 1949 
Geneva Conventions, the Genocide Convention, and the Torture 
Convention. Investigation has turned up sufficient evidence 
of GWH crimes to remove at least 160 persons and issue 
removal orders for an additional 732 that we know of. Thus, 
the natural question is, why are they not being prosecuted?24

 Some critics of the Government put this behaviour 
down to nothing more complicated than cost, and there 
is significant merit to their claims.25 At an average cost of 

24 This question is particularly pressing, given that Canada already has a 
history of inaction with regards to war crimes – prior to 1982, Canada had 
notably failed to prosecute, deport, or otherwise take any action whatsoever 
against an estimated 3,000 Nazi war criminals living within its borders. See 
Clyde H Farnsworth, “Canada Says It Will Punish War Criminals” (9 April 
1995), online: New York Times <www.nytimes.com/1995 /04/09/world/canada-
says-it-will-punish-war-criminals.html>.
25 See Valerie Oosterveld, “Canada and the Development of International 
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$6 million per case, prosecution is an order of magnitude 
more expensive that the cost of revoking citizenship ($1.58 
million per case), which is in turn an order of magnitude 
more expensive than excluding a refugee ($55,162), which 
is in turn an order of magnitude more expensive than 
denying a visa ($6,280).26 If all 893 persons who were 
removed or had removal orders issued on grounds of GWH 
crimes between 2008-2015 had been prosecuted instead, 
the cost of those prosecutions would have approached 
$5.4 billion – nearly 2% of the Canadian federal budget 
in 2015, and approximately five times the entire budget 
of the Department of Justice in a given year.27 Given that 
the annual budget of the War Crimes Program has been 
a relatively consistent $15.6 million since its inception, 
it is not difficult to see that cost has been at a minimum 
a major factor in the decision to emphasize immigration 
outcomes over prosecution.

 Yet, if cost has undoubtedly played a role in the failure 
to prosecute, it is nonetheless insufficient to serve as the 
sole explanation for the paucity of Canadian prosecutions. 
For example, had Canada chosen to prosecute just the 64 
people removed as a result of the ‘Wanted by the CBSA 

Criminal Law: What Role for the Future?”, Centre for International Governance 
Innovation (March 2018), at 12, online (pdf):  <www.cigionline.org/sites/default/
files/documents/Reflections%20Series%20Paper%20no.16web.pdf> .
26 See Evaluation Division, Corporate Services Branch, “Crimes Against 
Humanity and War Crimes Program Evaluation: Final Report” (2016) at vii, 
72–73, online (pdf): Department of Justice Canada <www.justice.gc.ca/eng/rp-pr/
cp-pm/eval/rep-rap/2016/cahwc-cchcg/index.html>.
27 See “Annual Financial Report of the Government of Canada” (2015) at 6, 
online (pdf): Department of Finance Canada <www.fin.gc.ca/afr-rfa/2015/afr-
rfa-eng.pdf>.
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Program,’28 at $6 million per case the cost would have been 
a steep but manageable $384 million, with the benefit of 
Canada being seen to be an unquestioned global leader in 
the defence of human rights. Similarly, had Canada chosen 
to prosecute just the five most notorious offenders, or even 
simply to establish ‘red line’ criteria beyond which cost 
would no bar to prosecution, the positive benefits of the 
subsequent public relations coup would far outweigh the 
material costs. It is a sufficiently rational cost to benefit 
trade-off that the Government’s failure to pursue it cannot 
be explained by financial considerations alone. Yet, Canada 
does not prosecute even when it has the individuals in its 
possession, there exist clear legal grounds to do so, they 
persist in their criminality on Canadian soil, and the accused 
cannot otherwise be deported due to lack of cooperation 
from their home governments.29 The question is, why?

 In part, it would appear that some of the failure to 
prosecute is explained by differences of opinion in domestic 
politics: the Rome Statute was signed by the Liberal ministry 
of Jean Chrétien, but came into force just prior to the 
commencement of the Conservative ministry of Stephen 
Harper, who then held power for nearly the entirety of the 
period for which the Rome Statute was in force and data 
are available. For good or ill, it is unsurprising that one 
government might opt not to heavily fund what had been 
a major but contentious policy of a rival. In part, it is also 

28 “Wanted by the CBSA” (last modified 20 November 2018), online: Canada 
Border Services Agency <www.cbsa-asfc.gc.ca/wc-cg/menu-eng.html>.
29 See Stewart Bell & Andrew Russell, “Canada Is Failing to Deport Criminals. 
Here’s Why It Can Take Years, Sometimes Decades” (10 March 2018), online: 
Global News <globalnews.ca/news/4087292/canada-deporting-dangerous-
criminals-ineffective-still-here/>.
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arguably attributable to an unwillingness on the part of 
Canadian officials to prosecute foreign nationals that it 
has no intentions of admitting, who should, by rights, be 
prosecuted by their own countries. Certainly, this would 
explain a statement by the Harper government’s Minister 
of Public Safety in 2011 that “Canada is not the UN. It’s 
not our responsibility to make sure each one of these 
[suspected criminals] faces justice in their own countries,”30 
an otherwise inexplicable comment from someone who 
had been both a judge of the Court of Queen’s Bench in 
Manitoba and Minister of Justice at the Provincial and 
Federal levels prior to his tenure as Minister of Public 
Safety. Unfortunately, data are not yet available for the 
period after 2015 when the Trudeau ministry took power 
under a renewed Liberal majority, so it is impossible as of 
this writing to state with certainty as to what degree simple 
partisanship might explain the failure to prosecute.

 Another reason alleged by critics for the failure to 
prosecute is an active unwillingness prosecute on the part 
of both Conservatives and Liberals for fear that it would 
“open the door” to being forced to confront allegations 
of war crimes committed by the Canadian military in 
Afghanistan.31 In particular, three documents released in 

30 See Laura Payton, “War crimes prosecution not up to Canada, Toews says” 
(3 August 2011), online: CBC News <www.cbc.ca/news/canada/war-crimes-
prosecution-not-up-to-canada-toews-says-1.1065599>.
31 See Erna Paris, “Will Canada finally deal with its Afghan war skeletons?” (5 
January 2018), online: The Globe and Mail <www.theglobeandmail.com/opinion/
will-canada-finally-deal-with-its-afghan-war-skeletons/article37500096/>.
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201332, 2015,33 and 201734 allege that Canada participated 
in the rendition and torture of Afghan detainees in 2005, 
and that “…Canadian officials since 2002 have actively and 
intentionally failed to comply with Canada’s specific legal 
obligations under the Convention against Torture and the 
Rome Statute and related domestic law,”35  and “…[t]here is a 
genuine unwillingness by responsible Canadian authorities 
to investigate and prosecute these alleged war crimes.”36

 However, perhaps the greatest source of the 
Canadian failure to prosecute is simpler, subtler, and far 
less commented upon: the inherent weaknesses of both 
the Rome Statute and the Crimes Act. The former is weak 
in that it relies upon the States Parties to act as courts of 
first instance, and it is not binding upon those nations 
who have not become States Parties. It has no enforcement 
beyond what the States might separately or jointly take it 
upon themselves to provide.37 The latter is weak in that, 

32 John McNamer, “Request for International Criminal Court investigation 
of alleged war crimes by officials and military personnel acting on behalf of 
the Government of Canada” (November 9 2013), online (pdf): <docs.google.
com/viewerng/viewer?url=http://mwcnews.net/media/ICC-investigation.pdf> 
[McNamer].
33 Omar Sabry, “Torture of Afghan Detainees: Canada’s Alleged Complicity and 
the Need for a Public Inquiry” (23 September 2015) online (pdf): Canadian Centre 
for Policy Alternatives  <www.policyalternatives.ca/sites/default/files/uploads/
publications/National%20Office/2015/09/Torture_of_Afghan_Detainees_
summary.pdf>.
34 Craig Scott, “Brief on the Investigation of Canadian Nationals for War 
Crimes and Crimes Against Humanity in Afghanistan” (26 November 2017) 
online (pdf): <nathanson.osgoode.yorku.ca/wp-content/uploads/2017/11/
BRIEF-TO-ICC-PROSECUTOR-BENSOUDA-C-Scott.pdf>.
35 Ibid at 8.
36 McNamer, supra note 32 at 2.
37 It can also call upon the UN Security Council in some circumstances, as per 
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while it creates a powerful tool for Canadian prosecutors 
should they choose to use it, it places no obligation on 
Government, either to investigate or to prosecute. The result 
is that Canada is left free to prosecute if and when it pleases 
to do so, with little penalty beyond drawing some criticism 
from law journals and the press. To quote one critic:

“Though it is still committed to ICC’s 
anti-impunity mission, the level of 
enthusiasm with which Canada 
promotes it has diminished, as has 
the visibility of its policy initiatives 
in Canada and abroad. When the 
issue of human security figures 
in the minds of policymakers, the 
focus is usually on how to advance 
the Responsibility to Protect (R2P) 
agenda, and on touting the success of 
the Anti-Personnel Landmine Treaty. 
In the introspection that followed 
the UN Security Council setback, 
Canada’s diminished role in the 
ICC was rarely acknowledged by the 
Canadian “œcommentariat,” former 
diplomats and elected officials. Most 
signals coming from Ottawa suggest 
that Canada prefers shifting problem-
solving leadership responsibility to 
others and settling for a followership 

Article 2 of the Rome Statute and the provisions of the UN-ICC Relationship 
Agreement, but to date this has largely proven to be an administrative 
arrangement and not a working means of enforcement. See generally Louise 
Arbour, “The Relationship between the ICC and the UN Security Council” 
(2014) 20:2 Global Governance 195 at 196.
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role, assisting the ICC with as little 
effort as possible and cashing in on 
the reputation it built up in earlier 
years.”38

 This is a serious accusation. Close though they are 
in many ways, Canada is not the United States, and there 
is no question that many Canadians both in and out of 
Government take both the ICC and Canada’s commitment 
to it far more seriously than is the norm in U.S. But the 
overwhelming evidence suggests that, to date, there has 
been a substantial gap between Canada’s stated goals and 
its efforts to enact those ideals. The best way to illustrate 
this is by way of comparison with Germany, which has also 
stated its commitment to the ICC, but whose actions have 
also been strongly in support of it.

German Performance Under the Rome Statute

 Perhaps unsurprisingly, given the long jurisprudential 
legacy of its national experience in the first half of the 
twentieth century, German law provides robust tools for 
pursuing GWH crimes. The primary law for crimes against 
international law, the Völkerstrafgesetzbuch or Code of 
Crimes Against International Law,39 is far stronger than the 

38 Prosper M Bernard Jr, “Canada and the International Criminal Court: A case 
for renewed commitment” (1 April 2011) online: Policy Options <policyoptions.
irpp.org/magazines/budget-2011/canada-and-the-international-criminal-court-
a-case-for-renewed-commitment/>.
39 For ease of understanding, all references to the text of the Völkerstrafgesetzbuch 
will use the English translation provided by the German Federal Ministry of 
Justice. German Federal Ministry of Justice, “Act to Introduce the Code of 
Crimes against International Law” (26 June 2002), online (pdf): IUSCOMP 
<www.iuscomp.org/wordpress/wp-content/uploads/2014/03/voestgb.pdf> 
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domestic laws passed by most States Parties in response to 
the Rome Statute. For example, whereas Section 8 of Canada’s  
Crimes Act provides for a complex set of circumstances 
under which an alleged offender may (but not must) be 
prosecuted:

“8 A person who is alleged to have 
committed an offence under section 
6 or 7 may be prosecuted for that 
offence if

(a) at the time the offence is alleged 
to have been committed,

(i) the person was a Canadian citizen 
or was employed by Canada in a 
civilian or military capacity,

(ii) the person was a citizen of a state 
that was engaged in an armed conflict 
against Canada, or was employed in 
a civilian or military capacity  by 
such a state,

(iii) the victim of the alleged offence 
was a Canadian citizen, or

(iv) the victim of the alleged offence 
was a citizen of a state that was allied 
with Canada in an armed conflict; or

(b) after the time the offence is alleged 

[Völkerstrafgesetzbuch].
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to have been committed, the person 
is present in Canada.”40

 Section 1 of the Völkerstrafgesetzbuch provides a 
far stronger and simpler declaration of pure universal 
jurisdiction:

“This Act shall apply to all criminal 
offences against international law 
designated under this Act, to serious 
criminal offences designated therein 
even when the offence was committed 
abroad and bears no relation to 
Germany.”41

 Similarly, while provisions concerning superior 
responsibility are found in all of the States Parties’ laws, 
only German law punishes a failure to supervise in addition 
to the issuance or following of criminal orders. Again, to 
compare Canada and Germany, while Section 14 of the 
Crimes Act is effectively only a check on the “I was acting 
under orders” defence:

“Defence of superior orders

14 (1) In proceedings for an offence 
under any of sections 4 to 7, it is not a 
defence that the accused was ordered 
by a government or a superior — 
whether military or civilian — to 

40 Crimes Against Humanity and War Crimes Act, SC 2000, c 24, s 8 [Crimes Act].
41 Völkerstrafgesetzbuch, supra note 39 at s 1.
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perform the act or omission that 
forms the subject-matter of the 
offence, unless

(a) the accused was under a legal 
obligation to obey orders of the 
government or superior;

(b) the accused did not know that the 
order was unlawful; and

(c) the order was not manifestly 
unlawful.

Interpretation — manifestly 
unlawful

(2) For the purpose of paragraph (1)(c), 
orders to commit genocide or crimes 
against humanity are manifestly 
unlawful.

Limitation — belief of accused

(3) An accused cannot base their 
defence under subsection (1) on a 
belief that an order was lawful if 
the belief was based on information 
about a civilian population or an 
identifiable group of persons that 
encouraged, was likely to encourage 
or attempted to justify the commission 
of inhumane acts or omissions against 
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the population or group.”42

 
 Sections 4, 13, and 14 of Völkerstrafgesetzbuch 
both place direct responsibility for subordinate action on 
superior officers or officials and broadly define “superior” 
to include not just uniformed military officers, but their 
functional equivalents and civilians as well:

“(1) A military commander or civilian 
superior who omits to prevent his or 
her subordinate from committing 
an offence pursuant to the Act shall 
be punished in the same way as a 
perpetrator of the offence committed 
by that subordinate…

(2) Any person effectively giving orders 
or exercising command and control 
in a unit shall be deemed equivalent 
to a military commander. Any person 
effectively exercising command and 
control in a civil organisation or in 
an enterprise shall be deemed  
equivalent to a civilian superior.”43

 These differences can be largely understood to be 
a product of Germany’s unique and controversial history 
concerning human rights law and Canada’s reciprocal 
lack of serious conflict involving its own human rights 

42 Crimes Act, supra note 40 at s 14.
43 Völkerstrafgesetzbuch, supra note 39 at s 4. Sections 13 and 14 refine upon 
this by defining and punishing violation of the duty of supervision in Section 
13, and omission to report a crime in Section 14.
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history.44 Although the Völkerstrafgesetzbuch contains no 
more of a sanction than does the Crimes Act, it is not needed; 
between Article 1.1 of the German constitution (“Human 
dignity shall be inviolable. To respect and protect it shall 
be the [first] duty of all state authority”)45 and Section 
1, a very strong obligation is placed upon the German 
government. Conversely, while the Crimes Act creates no 
serious impediment to Government, should it opt not to 
investigate or prosecute, perhaps it should.

 In either case, whatever the source of their motivation 
German prosecutors have proven willing to pursue their 
obligation to investigate and prosecute GWH crimes far 
more vigorously than have their Canadian counterparts.46 
Since its inception, the Völkerstrafgesetzbuch has been 
used liberally and often.47 Cases have included the 
prosecution of Nikola Jorgic for participation in the Bosnian 
Genocide, the prosecution of Ignace Murwanashyaka48 and 
Straton Musoni49 for their actions as leaders of the Forces 

44 This is not to trivialize Canada’s serious past and present human rights 
concerns, particularly where the First Nations are concerned. It is only to 
point out that there is some difference in takeaway between two parties who 
are respectively a colonializing power and the loser of the largest war in 
human history.
45 Basic Law for the Federal Republic of Germany, 23 May 1949, (last amended 
13 July 2017), at art 1 sec 1, online (pdf) in official English translation: <www.
btg-bestellservice.de/pdf/80201000.pdf>.
46 Stefanie Bock, “Das Völkerstrafgesetzbuch im Lichte des Grundgesetzes” 
117 at 118, online (pdf): <www.strafverteidigervereinigungen.org/Material/
Themen/36_bock.pdf>.
47 Völkerstrafgesetzbuch, supra note 39 at s 6.
48 See “Ignace Murwanashyaka” (17 May 2017), online: TRIAL International 
<trialinternational.org/latest-post/ignace-murwanashyaka/>.
49 See “Straton Musoni” (21 April 2016), online: TRIAL International <trialin-
ternational.org/latest-post/straton-musoni/>.
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Démocratiques de Libération du Rwanda in the Democratic 
Republic of the Congo in 2008 and 2009, to investigate an 
air strike by the Bundeswehr in Kunduz, Afghanistan in 
2009,50 and to prosecute both Syrian refugees accused of 
GWH crimes related to the ongoing Syrian Civil War51 and 
to issue warrants for members of the Assad government.52 
They have also heard claims that did not lead to prosecution, 
such as the complaint brought in 2005 against United 
States official and service members with regards to the 
Abu Ghraib abuses.53

 Perhaps even more impressively, this has happened 
in the face of a massive upswing in both overall immigration 
and asylum claims. Since 2008, overall immigration has 
nearly tripled, from 574,00 to 1.4 million, and asylum claims 
have increased ninefold, from 22,000 to 198,000.54 While 
the overwhelming majority of immigrants have proven to 

50 Perhaps no better symbol of this ready compliance with the obligation to 
investigate and prosecute can be found than the fact that the Völkerstrafgesetzbuch 
was drafted into order to bring German criminal law into accordance with the 
Rome Statute, but it actually went into force before the Statute did.
51 See “These are the Crimes we are Fleeing” (2017), online: Human Rights 
Watch <www.hrw.org/report/2017/10/03/these-are-crimes-we-are-fleeing/
justice-syria-swedish-and-german-courts>.
52 See Joseph Nasr, “Germany issues international arrest warrant for top Assad 
officer” (8 June 2018), online: Reuters <www.reuters.com/article/us-syria-crisis-
germany/germany-issues-international-arrest-warrant-for-top-assad-officer-
idUSKCN1J41VQ>.
53 See Keine deutschen Ermittlungen wegen der angezeigten Vorfälle von 
Abu Ghraib/Irak” (October 2, 2005), online: Der Generalbundesanwalt <www.
generalbundesanwalt.de/de/showpress.php?newsid=163>.
54 See “Migration of foreign citizens between Germany and foreign 
countries 1991 to 2017” (2018), online: Federal Office of Statistics <www.
destatis.de/EN/FactsFigures/SocietyState/Population/Migration/Tables/
MigrationForeignCitizensBetweenGermanyForeignCountries.html>.
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be peaceful, productive members of society,55 the general 
increase has been sufficiently unpopular56 that any leader 
looking for a way to save money on prosecutions would 
have a ready excuse. But rather than follow the more 
electorally rewarding and fiscally expedient route that 
Canada has preferred, Germany has continued to uphold 
its commitments to international law.

 Simply put, this is complementarity in action, as 
it was intended to work. Germany is investigating and 
prosecuting within its own borders, but its efforts do not 
stop there. It is also working in conjunction with the ICC 
prosecutor, other States, the European Court of Human 
Rights, and other UN standing Tribunals to combat GWH 
crimes wherever it finds the need to do so. And while this 
pursuit is far from free, they are not breaking the bank in the 
process: Germany’s expenditures on its justice system are on 
a par with the OECD average,57 and very close to Canada’s 
as a percentage of the overall federal budget.  

Similar Laws, Different Outcomes

 Upon review, it is clear that Canada’s immigration 
approach to the obligation to investigate and prosecute, 
while cost-effective for the Canadian taxpayer and efficient 
for the Canadian courts, cannot reasonably be said to be in 

55 See Krishnadev Calamur, “Migration Is Down, Crime Is Low, but Merkel 
Is in Trouble” June 18, 2018, online: The Atlantic <www.theatlantic.com/
international/archive/2018/06/germany-migration-politics/563051/>.
56 See Alison Smale, “Anti-Immigration Rallies in Germany Defy Calls to Desist” 
(6 January 2015) online: The New York Times <www.nytimes.com/2015/01/06/
world/europe/pegida-rally-dresden-germany.html>.
57 See “Government at a Glance 2015: Country Fact Sheet, Germany” online 
(pdf): OECD <www.oecd.org/gov/Germany.pdf>.
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line with either the letter or the spirit of the Rome Statute. 
At the same time, it is also clear that Germany is acting to 
fulfill its obligation to investigate and prosecute in a manner 
that is in concert with the vision of the Rome Statute: it is 
a State proactively serving as a court of first instance for 
humanitarian crimes, in cooperation with the ICC and 
whatever other judicial bodies may be appropriate.

 The question is, what drives the differences in 
behaviour of the two countries? Both are developed, both 
are similarly devoted to the rule of law, and both spend 
similar per capita amounts on their respective ministries 
of justice, but whereas Germany is treating GWH crimes 
as the international judicial problem that they are, Canada 
is opting to treat them as a purely domestic immigration 
issue instead. Why?

 It is proposed that, subjective and difficult to quantify 
cultural qualities aside, this disparity in outcomes is the 
product of two factors:

 1. The perceived lack of success by the ICC: The ICC 
has simply not to date proven itself to be an undeniable 
success. International bodies are inherently fragile, and rely 
on institutional inertia far more than national governments 
do;58 as the ICC has been slow in process and numerically 
lackluster in result, it has come to be associated with 
inefficiency, red tape, and controversy, rather than with a 
sustained record of unambiguous success. As the leaders 
of nation-states respond to perceived successes as much 
anyone else, this has had geopolitical effects. While Germany 

58 See Juan D Carrillo & Denis Gromb, “Cultural Inertia and Uniformity in 
Organizations” (2006) 23:3 JL Econ & Org 743 at 750.
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has proven willing to forge ahead on its own, Canada has 
proven less willing to commit to a ‘losing’ institution.

 2. The Complex Nature of Complementarity: Related 
to the problem described above is the fact that the central 
premise of the Court’s design – complementarity – is not 
defined within the Rome Statute, and its nature is not entirely 
agreed upon even among the small community of scholars 
and practitioners dedicated to international law. Without 
consistent guidance, it is small wonder that leaders might 
misunderstand their obligations. For whatever reason, 
German ministers of justice have to date demonstrated 
an understanding of complementarity that their Canadian 
counterparts have not. 

Conclusion

 On paper, the role of the International Criminal 
Court is “to end impunity and establish the rule of law,”59 
and in theory this should be a straightforward mission. 
None of the classes of crimes the ICC prosecutes are 
controversial, nor do they require any new international 
conventions or statutes to be passed. Genocide and war 
crimes have long been recognized as crimes that are 
subject to universal jurisdiction, and each has already 
been successfully prosecuted by various national courts and 
international tribunals on multiple occasions. Furthermore, 
while it is true that crimes against humanity and aggression 
have proven more resistant to universally agreed-upon 

59 Declaration of the high-level meeting of the General Assembly on the rule of law 
at the national and international levels, GA Res 67/1, UNGA, 67th Sess, Agenda 
Item 83, UN Doc A/Res/67/1 (2012) at para 23.
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definitions,60 the activation of ICC jurisdiction over the 
crime of aggression in June 2018 demonstrate the degree 
to which the international community continues to engage 
and address such challenges.61 To date, any hesitancy over 
nomenclature has been more one for ongoing scholarly 
debate than it has one for the courtroom.62

 However, while there is no theoretical reason why the 
ICC should not succeed, experience has nonetheless shown 
the Court’s performance been to be highly controversial 
in practice. Although it was envisioned to be a permanent 
successor to the ad hoc International Military, Far Eastern, 
Yugoslavian, and Rwandan Tribunals, the Court has enjoyed 
none of those institutions’ relative successes.63 Instead, 
it has been mired in controversy and perceived inaction 
since its inception. As one scholar describes it, “the ICC 
is often ‘trapped’ in-between the demands of legalism and 
the demands arising out of the broader political and social 
contexts in which it operates.”64

60 See Phyllis Hwang, “Defining Crimes against Humanity in the Rome Statute 
of the International Criminal Court” (1998) 22:2 Fordham Intl LJ 457 at 461.
61 See ICC-ASP, Activation of the Jurisdiction of the Court Over the Crime of 
Aggression, 16th Sess, 12th Plen Mtg, ICC-ASP/16/Res.5 (2018), online: <asp.
icc-cpi.int/iccdocs/asp_docs/Resolutions/ASP16/ICC-ASP-16-Res5-ENG.pdf>.
62 See for example Noah Weisbord, “Prosecuting Aggression” (2008) 49:1 Harv 
Intl LJ 161 at 172.
63 ‘Success’ is a fraught term when discussing international tribunals, but it is 
not unfair to say that these bodies were ‘successful’ in that they were able to 
functional steadily; they did try, convict, and sometimes exonerate the accused; 
and they were able to achieve some species of resolution. See generally Larry 
May & Shannon Fyfe, International Criminal Tribunals: A Normative Defense 
(Cambridge: Cambridge University Press, 2018) at 103.
64 Thomas Obel Hansen, “The International Criminal Court and the Legitimacy 
of Exercise” in Per Andersen, Cecilie Eriksen, & Bjarke Viskum, eds, Law and 
Legitimacy 1st edition (Copenhagen: Djoef, 2015) 73 at 75. 
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 The result has been what appears to many to be an 
anemic return on investment.65 In the twenty years since 
the Rome Statute was ratified, the Court has indicted just 
43 individuals to date, of whom seven were charged solely 
with contempt of the Court, rather than the GWH crimes 
it was established to prosecute.66 To do that, ICC employs 
800+ persons at any given time, consuming an annual 
budget in excess of $150 million USD,67 with a total spend 
in excess of $2 billion USD over its lifetime.68 Of those 43 
indictments, just 4 have resulted in convictions for GWC 
crimes, a conversion rate of approximately $500 million 
USD spent per conviction. 

 Thus, despite a being quite simple in theory, in 
practice the enforcement of international humanitarian 
law has proven to be a complex field that is the sole 
purview of neither national courts nor of the ICC. The 
Rome Statute recognizes this in the way that it incorporates 
complementarity both as a political reality and as a juridical 
aspiration. Yes, there was a practical element behind the 
Court’s final design, but there was also an element of 

65 See for example Jonathan O’Donohue, “Financing the International Criminal 
Court” (2013) 13:1 Intl Crim L Rev 269 at 271.
66 See “Trying individuals for genocide, war crimes, crimes against humanity, 
and aggression” online: International Criminal Court <www.icc-cpi.int/Pages/
defendants-wip.aspx>.
67 See “Part III: Resolutions adopted by the Assembly of States Parties” (24 
November 2016) ICC-ASP/15/20 at 15, online (pdf): International Criminal 
Court <asp.icc-cpi.int/iccdocs/asp_docs/Resolutions/ASP15/ICC-ASP-15-
Res1-ENG.pdf>.
68 See Jessica Hatcher-Moore, “Is the world’s highest court fit for purpose?” (5 
April 2017), online: The Guardian <www.theguardian.com/global-development-
professionals-network/2017/apr/05/international-criminal-court-fit-purpose>.

CANADA AND GERMANY         91



recognition that no single tool or set of tools can suffice to 
effectively combat such a wicked problem as GWH crimes. 
It is a broad-spectrum problem, that requires a multilateral 
solution.

 Unfortunately, to date the ICC has not been viewed 
by either policy makers or the general public in many 
countries both within and without of the Rome Statute as 
a multilateral solution. Instead, it has been understood to 
be a unitary body much like the ad hoc tribunals which 
proceeded it, and a not very successful one at that. That 
this perception has been based on valid data about the 
Court’s results does not make it less mistaken.  The bulk 
of the complaints against the ICC have been based upon 
an erroneous understanding of the complementarity upon 
which the Court is founded, rather than a clear appraisal 
of the full function of the Rome Statute.

 The reality of this misconception is embodied in 
the examples of Canada and Germany. In the former, we 
find a Government that has been willing to support the 
Court in word, but which has proven more interested in 
pursuing its own financial interests in deed. Its leadership 
has paid no direct price for its record of inaction, and 
thus stands as a striking example of the ways in which 
a combination of a fundamental misunderstanding of 
complementarity and a willingness to put national interest 
ahead of upholding international law leads to short-term 
gain and long-term problems. In the latter, we find a strong 
supporter of international humanitarian law, that has been 
willing to make brave and extraordinary efforts to engage 
with the Court and to put complementarity in practice. It 
has been a comprehensive effort, starting with the national 
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prosecutors who have dared to cite international law in 
national courts, and supported throughout by national 
leaders who have paid a political price for doing so.
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