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 Abstract

	 The	article	begins	with	an	overview	of	the	findings	from	
the	Honourable	Frank	Iacobucci	report,	touching	on	under-
representation	of	Indigenous	peoples	in	the	Canadian	jury	
system.	This	report	and	government	response	to	the	systemic	
discrimination	builds	into	recent	developments	surrounding	the	
case	of	Colten	Boushie.		The	article	then	looks	at	the	treatment	
the	Boushie	family	received	at	the	hands	of	law	enforcement	
authorities	and	particularities	arising	in	the	jury	selection,	
reflecting	systemic	issues.	As	Professor	Kent	Roach	put	it	“[the	
Boushie	case]	is	just	another	in	a	long	line	of	confirmations	that	
[…]	our	criminal	justice	system	has	horribly	failed	with	respect	to	
our	treatment	of	Indigenous	peoples”.	Outcry	in	response	to	this	
case	prompted	government	action,	leading	to	the	introduction	of	
Bill	C-75,	proposing	the	abolishment	of	peremptory	challenges.	
To	better	understand	the	potential	impact	of	Bill	C-75,	the	articles	
goes	through	a	thorough	legal	analysis	of	leading	Supreme	
Court	Cases	dealing	with	impartiality	and	representativeness	
of	juries.	This	final	overview	then	bleeds	into	examination	of	
problems	which	are	inherent	to	the	Jury	system.	Covering	the	
issues	related	to	a	challenge	for	cause,	peremptory	challenges	
and	the	Baston	exception	created	in	the	US.	Finally	the	article	
explores	the	benefits	of	the	peremptory	challenge	as	a	means	to	
ensure	representation	within	the	trier	of	fact	while	also	examining	
the	historical	discrimination	which	made	the	Baston	challenge	
necessary.
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“The modern jury was not meant 
to be a tool in the hands of either 
the Crown or the accused and 
indoctrinated as such through the 
challenge procedure, but rather was 
envisioned as a representative cross-
section of society, honestly and fairly 

chosen.”1

Introduction

 The relationship between the Canadian government 
and Indigenous peoples is marred by a history of 
colonialism and oppression that has left a deep schism. 
There are ongoing attempts at reconciliation to alleviate 
systemic issues with regards to Indigenous peoples and 
their trajectory through the criminal justice system. The 
judiciary has introduced s.718.2(e) to the Canadian	Criminal	
Code,2  known as the Gladue Principle. It requires the 
sentencing judge to take judicial notice of the Indigenous 
status of the offender and take into consideration the 
history of colonialism, displacement of Indigenous peoples, 
and their placement in residential schools to sever them 
from their heritage, and how these unique systemic or 
background factors may play a part in bringing the particular 
Indigenous offender before the courts.3 However, a long 
time has passed since Gladue4, and yet the justice system 

1 R	v	Sherratt, [1991] 1 SCR 509 at 524. [Sherratt].
2 Canadian	Criminal	Code, RSC 1985 C C-46 [Criminal	Code], s 718.2(e).
3 R	v	Gladue, [1999] 1 SCR 688 [Gladue]; R	v	Ipeelee, 2012 SCC 13 [Ipeelee].
4 Ibid.



continues to fail Indigenous people. One prominent and 
ongoing issue has to do with Indigenous overrepresentation 
in the penal system, while simultaneously having an 
underrepresentation of Indigenous peoples on juries. In 
2011, Ontario commissioned a report from the Honourable 
Frank Iacobucci on the underrepresentation of Indigenous 
peoples in the jury system.5 The problem is even more 
severe for on-reserve Indigenous residents.6 

	 Detailing	the	findings	of	the	reports	falls	beyond	
the scope of this paper, however, there are some notable 
mentions that contextualize the problem. For instance, the 
Iacobucci	Report	highlights Indigenous peoples’ systemic 
distrust and estrangement from the Canadian [colonial] 
criminal justice system. This is hardly surprising given 
the long-standing and ongoing marginalization of the 
Indigenous peoples in Canada. This is apparent in the dual 
finding	of	both	overrepresentation	of	Indigenous	peoples	
in the criminal justice system and their increased rates 
of victimization, as compared to the rest of the Canadian 
population.7	While	the	link	between	such	findings	and	jury	
selection may not be readily apparent, I raise the point to 
highlight some endemic issues that Indigenous peoples 
face when dealing with the Canadian judiciary that may 
erode their trust in the system. Moreover, the judiciary 
continues to disappoint Indigenous communities: the 
latest indication of this marginalization came with the 

5 Report of the Independent Review Conducted by The Honourable Frank 
Iacobucci, First	Nations	Representation	on	Ontario	Juries (Toronto: Ontario 
Ministry of the Attorney General, 2013).
6 Ibid at 135–148.
7 Jilian Boyce, “Victimization of Aboriginal people in Canada” (2016) 1 Juristat: 
Canadian Centre for Justice Statistics 1.
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tragic killing of a young Indigenous man, Colten Boushie, 
and	the	trial	that	followed.	Specifically,	at	trial,	the	Crown	
prosecution eliminated every Indigenous-passing individual 
and obtained an all-white jury—failing to represent a 
grieving community that struggles to be heard in the 
Canadian criminal justice system. Now, as Canadians, we 
must ask ourselves what it means to be judged by our 
peers? To be judged by an impartial tribunal? What steps 
should be taken to rectify systemic inequalities?

 This article explores the modern Canadian jury 
and its role in the criminal justice system, looking to jury 
empanelment procedures, safeguards preventing juror 
bias, challenge for cause and peremptory challenge, and a 
comparative look to the United State’s Batson challenge. 
This article then discusses constitutional issues arising from 
jury trials and the Courts’ directives to answer said issues. 
In concluding, I opine on the peremptory challenge and 
an alternative to the Trudeau administration’s [Bill C-75] 
submission. The Colten Boushie case and the resulting 
acquittal of his killer set the tone as it highlights systemic 
problems faced by Indigenous peoples in the Canadian 
criminal justice system.

Part I: Recent Development

Colten Boushie

 On August 9th, 2016, Colten Boushie, a 22-year-old 
Indigenous man from the Red Pheasant First Nation, was 
fatally shot in the back of the head, at point-blank range, 
by Gerald Stanley, a Saskatchewan farmer. The complete 
facts of the case are quite complicated and not the main 



focus of this article, however, they can be found in the 
following sources.8 At trial, Stanley faced second degree 
murder charges, but received a full acquittal from an all-
white jury. The death of Colten Boushie paints a familiar 
scene in Canada—a lack of representation and justice for 
Indigenous	peoples—reflective	of	its	colonial	history.	

 Several alarming issues were raised in the fallout from 
the Boushie case. One such incident concerns Ms. Baptiste, 
Colten Boushie’s mother, and her reported interaction with 
RCMP	officers	that	came	to	inform	her	of	her	son’s	death.	
Ms. Baptiste recalls they had their guns drawn and were 
on high alert, as if anticipating trouble. They informed her 
of	her	son’s	death,	upon	which	she	collapsed	to	the	floor,	
sobbing	uncontrollably.	The	officers	instructed	her	other	
son	to	take	her	inside.	The	officers	then	proceeded	to	
enter the home and search the premises without a warrant, 
a practice not in line with procedure, when notifying a 
mother of her son’s death.9	The	officers	asked	Ms.	Baptise	
if	she	had	been	drinking	The	treatment	by	the	officers	
of an Indigenous mother having lost her son in a killing 
speaks to an insidious reality of anti-Indigenous sentiment 

8 Joe Friesen, “The Night Colten Boushie Died: What Family and Police 
Files say About his Last Day, and What Came After”,	The	Globe	and	Mail (14 
February 2018), online: <theglobeandmail.com/news/national/colten-boushie/
article32451940/>.
“Full Transcript of Judge’s Instructions to Colten Boushie Jury: Put Yourself 
in a Juror’s Shoes”, The	National	Post	(14 February 2018), online: <nationalpost.
com/news/canada/full-transcript-of-judges-instructions-to-colten-boushie-
jury-put-yourself-in-a-jurors-shoes>.
Geoffrey Vendeville, “How the Canadian Legal System Fails Indigenous People 
like Colten Boushie: U of T Expert”, U	of	T	News	(13 February 2018), online: 
<http://www.utoronto.ca/news/how-canadian-legal-system-fails-indigenous-
people-colten-boushie-u-t-expert>.
9 The	Globe	and	Mail,	supra	note 8.
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in the Canadian prairies.10 Prior to the killing, tensions had 
been rising between the Indigenous communities and local 
farmers. Boushie’s killing opened a chasm in Saskatchewan. 
The word ‘rural crime’ had become a common utterance 
in white prairie communities and was a dog-whistle term 
for, allegedly, Indigenous-perpetrated crimes.11 The overt 
disdain and prejudice towards Indigenous peoples can be 
seen	even	in	the	actions	of	the	RCMP	officers,	representing	
Canadian law enforcement, towards Boushie’s grieving 
mother.12 

 The build-up and the trial itself received a great deal 
of media coverage, as the Indigenous community wanted 
justice for the gratuitous killing of one of their young men; 
they would be denied. During the jury empanelment process, 
both the Crown and the defence have the right to challenge 
potential jurors, either for cause or peremptorily, removing 
them from the jury to remove potentially biased jurors.13 
Stanley was facing second-degree murder charges in which 
counsel is allotted an unlimited number of challenges for 

10 Ibid.
11 Chase Ruttig, “Saskatchewan Needs to Confront Its Violent Racists”, 
Vice (22 August 2018), online: <https://www.vice.com/en_ca/article/gy397m/
saskatchewan-needs-to-confront-its-violent-racists>.
Doug Cuthand, “Cuthand: Sask Party’s ‘rural crime’ a dog whistle term”, The 
Saskatoon	StarPhoenix	(26 August 2017), online: <https://thestarphoenix.com/
opinion/columnists/cuthand-sask-partys-rural-crime-a-dog-whistle-term>.
Pamela Cowan, “Saskatchewan: Land of living skies and a racial divide”, The 
Regina	Leader-Post (4 August 2017), online: < https://leaderpost.com/news/
local-news/saskatchewan-land-of-living-skies-and-a-racial-divide>.
12 Joe Friesen, “The Night Colten Boushie Died: What Family and Police 
Files say About his Last Day, and What Came After”, The	Globe	and	Mail (14 
February 2018), online: <theglobeandmail.com/news/national/colten-boushie/
article32451940/>.
13 Criminal	Code, RSC 1985, supra note 2 s 638(1)(b).



cause and 12 peremptory challenges when empanelling the 
jury. In the case at bar, the defence utilized their peremptory 
challenges to remove all Indigenous-looking individuals 
from the jury pool.14 As such, Stanley faced an exclusively 
white jury, who failed to convict him for second-degree 
murder or manslaughter—Gerald Stanley was acquitted. 
The practice of removing Indigenous people from juries 
is, sadly, a common one. As Kent Roach, professor of law 
at the University of Toronto, states “[the Boushie case] is 
just	another	in	a	long	line	of	confirmations	that	to	me	it’s	
undeniable that our criminal justice system has horribly 
failed with respect to our treatment of Indigenous people.”15 

Bill C-75

 After the Colten Boushie trial, Prime Minister Justin 
Trudeau and former Justice Minister Jody Wilson-Raybould 
both expressed concern with regards to the case, stating 
“that there are systemic issues in our criminal justice system 
that we must address” and “[as] a country we can and must 
do better”, respectively.16 

14 Ibid.
15 Geoffrey Vendeville, “How the Canadian Legal System Fails Indigenous 
People like Colten Boushie: U of T Expert”, U	of	T	News (13 February 2018), 
online:<http://www.utoronto.ca/news/how-canadian-legal-system-fails-
indigenous-people-colten-boushie-u-t-expert>.
16 Aaron Wherry, “In the Angry Wake of Colten Boushie’s Death, Justin 
Trudeau Tries to Find the Words”, The	Canadian	Broadcasting	Corporation (13 
February 2018), online: <cbc.ca/news/politics/colten-boushie-trudeau-analysis-
wherry-1.4530721>;
Justin Trudeau, “Just spoke with @Puglaas. I can’t imagine the grief and 
sorrow the Boushie family is feeling tonight. Sending love to them from the 
US” (9 February 2018 at 20:07), online: Twitter <twitter.com/JustinTrudeau/
status/962176071201247232>
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Bill C-7517 wasreleased shortly after Stanley’s acquittal. Bill 
C-75 seeks to amend many aspects of the Criminal	Code, 
however,	this	article	focuses	specifically	on	the	proposal	
to abolish peremptory challenges. Would abolishing 
peremptory challenges likely improve issues of minority 
representation on juries? And if so, can this effect extend 
to Indigenous communities?

Part II: The Modern Canadian Jury

 The modern Canadian jury traces its root to 1980, 
when the Law	Reform	Commission	of	Canada examined the 
state of the jury system and concluded that the criminal 
jury	serves	five	distinct	purpose:	(1)	the	jury	as	fact	finder;	
(2) the jury as the conscience of its community; (3) the 
jury as a safeguard against oppressive laws or oppressive 
applications of laws; (4) the jury as educator; and (5) the jury 
as legitimizing the criminal justice system.18 The Supreme 
Court of Canada, in the Sherratt decision, recognized these 
purposes and adopted as guiding principles.19 

 In 1982, Canada became fully independent from 
England with the patriation of the Constitution and the 
subsequent Constitution	Act, enshrining the Charter	of	Rights	
and	Freedoms.20  The Charter includes the right to a trial by 

17 Bill C-75, An	Act	to	amend	the	Criminal	Code,	the	Youth	Criminal	Justice	Act	and	
other	Acts	and	to	make	consequential	amendments	to	other	Acts, 1st Sess, 42nd Parl, 
2018, cl 271 (as passed by the House of Commons 3 December 2018) [Bill	C-75].
18 Department of Justice Canada, Law Reform Commission of Canada, The 
Jury	in	Criminal	Trials,	Working	Paper	27,	1980, (Ottawa: Minister of Supply and 
Services Canada, 1980).
19 Sherratt, supra note 1 at 523–524.
20 Canadian	Charter	of	Rights	and	Freedoms, Part I of the Constitution	Act, 1982, 
being Schedule B to the Canada	Act	1982 (UK), 1982, c 11.



jury at s.11(f).21  The Criminal	Code expands on the right to a 
jury, directing the empaneling process and detailing juror 
challenges in sections 626 through 644.22  However, the 
right to a jury is not guaranteed for every type of offence. 
Only for the more serious offences, known as indictable 
offences, may give rise to a defendant’s right to a trial by 
jury. However, not all indictable offences are automatically 
given this right; it is reserved for the most severe cases, tried 
by federal prosecutors or higher courts, such as murder 
or treason. A defendant can forgo their right to a jury trial 
if they come to an agreement with the attorney general.23 

 As per section s. 631 of the Criminal	Code,24 Canadian 
juries are composed of 12 jurors, and seldom have alternate 
jurors, as post-selection juror removal is considered a 
drastic measure; trials are constitutional so long as ten 
jurors are present.25 Jury trials require the verdict to be 
given unanimously to the judge. In tough cases, the judge 
may provide some guidance to the jury, but too much 
influence	from	a	judge	is	 improper	and	may	lead	to	a	
mistrial. Similarly, if jury deliberation yields no unanimous 
verdict and further discussion is unlikely to bring a verdict, 
a new trial may be ordered with a new jury. Where the 
verdict is the responsibility of the jury, sentencing is the 
realm of the judge. The latter may receive suggestions 
from the jury, but they are non-binding and the judge will 

21 Ibid, s 11(f).
22 Criminal	Code, RSC 1985, supra note 2 ss 626–44.
23 Criminal	Code, RSC 1985, supra note 2, s 558.
24 Ibid, s 631.
25 Ibid, s 644(2).
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ultimately decide as to the appropriate sentence.26 

 As society modernized and numerous criminal 
offences were added to the Criminal	Code. A more expedited 
judiciary was needed to handle the increased caseload 
that resulted from the increase in recognized criminal 
offences. Now in Canada, criminal jury trials only account 
for a small fraction of the caseload; the remainder of the 
cases either fall under statutory offences, which result in 
automatic	fines,	or	via	summary	offence	trials,	where	only	
the presiding judges gives judgement, or are settled via plea 
deal, leading to an erosion of the criminal trial.27 However, 
the jury still embodies some of the same values on which 
it was founded—a judgment by our peers and a check to 
governmental power—the modern Canadian jury’s role 
can be surmised in the majority judgment in Sherratt.28 

“The jury, through its collective 
decision making, is an excellent 
fact	finder;	due	to	its	representative	
character, it acts as the conscience of 
the community; the jury can act as 
the	final	bulwark	against	oppressive	
laws or their enforcement; it provides 
a means whereby the public increases 
its knowledge of the criminal justice 
system and it increases, through the 

26 Christopher Granger, The	Criminal	Jury	Trial	in	Canada, 2nd ed (Scarborough, 
Ont.: Carswell, 1996) at 331.
27 Neil Vidmar, “The Canadian Criminal Jury: Searching for a Middle Ground” 
in World	Jury	Systems, ed by Neil Vidmar (New York: Oxford University Press, 
2000) at 218–219.
28 Sherratt, supra note 1 at 523.



involvement of the public, societal 
trust in the system as a whole.”29 

Part III: Inherent Problems in Juries

 Historically in Canada, the jury was meant to 
represent a counterbalance to political power, swinging 
the pendulum in favour of the public, but in reality it was 
made up of the elite members of society that embody its 
higher echelons.30 They thus became indirectly (or directly) 
involved in the political framework of government and/
or had vested interests therein. The deterioration of the 
‘jury of peers’ undermined its fundamental purpose and 
threatened the legitimacy of the judiciary in a free and 
democratic society. However, this practice was changed; 
jury selection is now done from the electoral list or the 
community in which the trial is to take place. The change 
was intended to make juries more representative of the 
local population and of those on trial.31 Each province 
passed a Jurors	Act	that detailed empaneling procedures, 
exemptions, and accommodations and compensation for 
serving as juror.

 Historically, jury composition was exclusionary: jury 
rolls were restricted to men until the 1970’s. For much of 
Canadian history, Indigenous peoples were excluded from 
jury	duty	altogether.	This	reflected	a	systemic	racism,	and	a	
refusal to recognize and integrate Indigenous communities 

29 Ibid.
30 Dennis Hale, The	Jury	in	America:	Triumph	and	Decline (Lawrence, KS: 
University Press of Kansas, 2016) at 15.
31 Granger, supra note 26 at 332–40.
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into Canadian society.32 Concern for fair representation came 
with the modernization of community values, awareness of 
racial and cultural diversity, and the enshrinement of the 
Charter	of	Rights	and	Freedoms into the Constitution. This 
sensitization extended to jury trials and the right to be 
tried by an impartial tribunal—free from prejudice.

 Dr. Neil Vidmar, renowned expert on juries across 
the	world,	identified	four	types	of	prejudice:	(1)	interest	
prejudice;	(2)	specific	prejudice;	(3)	generic	prejudice;	and	(4)	
conformity prejudice.33 Interest prejudice relates to a direct 
interest of a juror in the outcome of the trial for reasons 
like a relationship with one of the parties involved (e.g. 
accused,	victim,	witness,	etc.).	Specific	prejudice	refers	to	
the juror’s attitudes or beliefs concerning the subject-matter 
of the case and the juror’s incapacity to detach themselves 
from these, allowing for impartiality. Generic prejudice 
comes from personal beliefs about the case matter and 
is likened to stereotypes about a certain group of people 
(e.g. race, religion, nationality) or about the crime (e.g. 
sexual	offence).	The	primary	distinction	between	specific	
prejudice and generic prejudice is its source. The former can 
come from personal knowledge, media, public discussion, 
community gossip, and so on. Whereas the latter is based 
in stereotypes and are prejudices commonly held. Finally, 
conformity prejudice comes from community pressure to 
reach	a	specific	verdict	due	to	strong	feelings	about	the	

32 Canada, Public Inquiry Into the Administration of Justice and Aboriginal 
People,	Report	on	Aboriginal	Justice	Inquiry	of	Manitoba, vol 1 (Winnipeg: 
Aboriginal Justice Inquiry of Manitoba, c 1991) online: <ajic.mb.ca/volumel/
toc.html> at chapter 1.
33 Neil Vidmar, “Pretrial Prejudice in Canada: a Comparative Perspective on 
the Criminal Jury” (1996) 79:5 Judicature 249 at 252.



case, which stem from jurors conforming to perceived desire 
from their community. The major problem that arises out 
of any prejudice is the juror’s inability to judge the case 
on the facts and the law alone, however well-intentioned 
they may be. Section 638(b) of the Criminal Code sets 
up safeguards to prevent jury deliberations from being 
wrought with partiality and jurors “not indifferent between 
the Queen and the accused.”34 

Challenge for cause

	 In	Canada,	Challenge	 for	 cause	finds	 its	place	
in s.638(1) of the Criminal	Code, which also delineates 
reasons recognized by law to have a juror dismissed.35  The 
challenge for cause is a procedure to remove a potential 
juror that “[is] not indifferent between the Queen and the 
accused” and is thus infringing on the accused’s right to a 
fair and impartial tribunal. Potential jurors are presumed 
impartial, and in order to raise a challenge for cause, 
counsel	must	first	lay	grounds	on	which	to	displace	the	
presumption. Every challenge for cause must have an 
‘evidentiary foundation’,36 the judge will have discretion 
on	what	evidence	is	sufficient,37 and ultimately on whether 
or not to remove the juror in question.38  However, if 
the basis for the challenge is notoriously known within 
that community, such as the obvious anti-black racism 

34 Criminal	Code, RSC 1985, supra note 2 s 638(1)(b).
35 Ibid, s 638(1).
36 R	v	Rowe, [2006] CanLII 14235 (ON CA), 209 OAC 50; 208 CCC (3d) 412; 
2006 OJ No 1752 (QL) at para 80 [Rowe].
37 Sherratt, supra note 1 at 527; R	v	Williams [1998] 1 SCR 1128, 1998 CanLII 
782 (SCC) at paras 13, 55 [Williams].
38 Rowe, supra note 36 at para 85.
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claimed in Parks, then the trial judge need only raise a 
judicial notice.39 The purpose of the challenge for cause is 
to remove potential jurors who are incapable of preventing 
their biases from interfering with the trial. The test was 
laid out as such: “one must show a ‘realistic potential’ that 
the jury pool may contain people who are not impartial, in 
the sense that even upon proper instructions by the trial 
judge they may not be able to set aside their prejudice 
and decide fairly between the Crown and the accused.”40 

Peremptory challenge

 Peremptory challenges allow counsel to excuse 
potential	jurors	without	having	to	state	any	specific	reason.	
This challenge may be utilized for any number of reasons: 
for instance, counsel may excuse a potential juror who 
appears averse to their client or defence counsel may 
strategically	excuse	jurors	first	in	the	call	line	to	reach	a	
juror	of	a	specific	demographic	that	is	further	in	the	role	
call, or simply dismiss a juror because (s)he had expressed 
reservations	about	the	trial,	but	the	judge	did	not	see	fit	
to excuse them. 

 There is a valid question that can be raised with 
regards to the main purpose of the peremptory challenge 
in Canadian criminal law: is it its purpose to ‘tip the scales’ 
to rectify the power imbalance between the Crown and 
the accused? Where does one draw the line between 
a sympathetic jury and a rigged jury? In England, the 
peremptory challenge has been slowly eroded over time, 

39 R	v	Parks, [1993] 15 OR (3d) 324; 1993 OJ No. 2157 at 22–27 [Parks].
40 R	v	Find, [2001] 1 SCR 863, 2001 SCC 32, 2001 1 RCS 863 at para 30 [Find]. 
Citing Sherratt, supra note 1 at 523; Williams, supra note 37 at para 14.



leading to its complete abolition in 1988.41 Of note are 
comments from the Roskill	Committee who, in their report 
that lead to the abolition of the peremptory challenge, 
mischaracterized the challenge by claiming that it was 
an erosion of the principle of random selection.42 While 
the latter is of noteworthy importance and takes center 
stage in modern jury selection, it does not predate the 
creation of the peremptory challenge, which was at its core 
a counterweight to the Crown prosecution.43 

 When England abolished the peremptory challenge, 
it also lost a key tool for forming a representative jury. This 
is especially true for defendants of racial heritage, who make 
up only a small percentage of the population and therefore 
are more scarcely found in the potential jury pool. Prior 
to 1988, attorneys could utilize peremptory challenges to 
favour	a	specific	characteristic	in	the	composition	of	the	
jury to bring a fairness to the jury box by including ‘peers’ 
of the defendant. This issue was raised in R	v.	Ford at the 
Court of Appeal.44 However, the judge ruled that there 
was no protected right to have a racially inclusive jury. 
Furthermore, trial judges were not recognized as having 
the power to interfere in the jury-composition on racial 
grounds, because doing so would be a wrongful interference 
on their part and would be counter to the principle of 
random selection.45 

41 Criminal	Justice	Act (UK), 1988.
42 UK, Fraud	Trials	Committee	Report (Cmnd 8092, 1981) at paras 126, 129 
[Roskill	Committee].
43 Ibid.
44 R	v	Ford, [1989] QB 868, 1989 3 All ER at 445.
45 Ibid at 447.
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 The Runciman Royal Commission on Criminal Justice 
issued its report in 1993 and echoed the need for racial 
inclusiveness	in	the	jury	box	in	specific	circumstances.46 The 
Runciman	Report	most notably agreed with the suggestions 
of the Commission for Racial Equality and voiced that 
there should be procedural safeguards in place if a racial-
minority defendant is unlikely to receive a fair verdict from 
an all-white jury.47 The example provided in the report 
was that of a black defendant who was taunted with racial 
slurs and retaliated with physical violence.48 The example 
puts forward that an all-white jury is unlikely to grasp the 
visceral reaction of the defendant and thus would not be 
equipped to deliver a fair verdict.

Batson challenge

 The United States is no stranger to charged racial 
issues and jury selection is no exception from these 
tensions. Although the 14th amendment to the Constitution 
may have recognized equal rights for all on the basis of 
race, judicial proceedings were still marred with racially 
dubious decisions from both sides of the aisle.49 In 1986, 
the Batson case held that the Equal Protection Clause of 
the Bill	of	Rights explicitly forbade prosecutors from using 
peremptory challenges to remove potential jurors solely 
based on race.50 The hope with the Batson decision was 

46 UK, HMSO, Report	Commission	on	Criminal	Justice, (Cm 2263, 1993).
47 Ibid at 133–34.
48 Ibid.
49 US Const amend XIV, § 1.
50 Batson	v	Kentucky, [1986] 476 US 79, 90 L Ed 2d 69, 106 S Ct 1712 1986.



to make representative juries a reality. However, a 20-year 
follow-up study of the cases, post-Batson, revealed that 
prosecutors were using accepted analogous grounds to 
race (e.g. economic and geographic criteria) that were 
still disproportionately targeting visible minority jurors, 
mostly from Black and Hispanic communities.51 Legal 
commentators have also remarked that Batson rests on a 
bizarre premise, because it revolves around the issue of 
discrimination at the stage of jury selection. The whole 
purpose of jury selection is to remove jurors for reasons 
that	may	see	them	partial	to	a	specific	party.	Thus,	jury	
selection is a process of ‘discrimination’ on grounds deemed 
acceptable by society and racial discrimination is no longer 
an acceptable practice. Instead, prosecutors turn to more 
subtle ways to discriminate.

Part IV: Constitutional Issues

Impartiality

 The issue of impartiality and bias goes to the core 
of juries and trials across varied jurisdictions. Modern 
empanelling of juries seeks individuals who have no prior 
knowledge of the case. It strives to eliminate any opinions 
obtained outside the courtroom and prevent any prejudice 
from	entering	deliberations	and	influencing	the	verdict.	
Of course, that is a ludicrous fantasy in the age of social 
media, hourly news cycles, and information technology. 
Returning to the jury selection process’ roots in England 
and in its early iterations in New England, jurors were 
actually sought for their prior knowledge of the issue, the 

51 KJ Melilli, “Batson in Practice: What We Have Learned About Batson and 
Peremptory Challenges” (1996) 71:3 Notre Dame L Rev 447 at 447.
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defendant and plaintiff.52 Jurors were meant to be impartial 
and uninterested, not uninformed or uninvolved. Early 
English juries were called to rule on cases in which they 
had prior knowledge of the facts and/or of the parties 
involved and would be better equipped to make informed 
decisions, unlike today where foreknowledge is grounds to 
dismiss a juror. Dismissal of jurors with prior knowledge 
of a case began in the 18th century.53 Although the desire 
for jurors to have prior knowledge has changed over the 
years, the impartiality of juries remains the cornerstone 
of a fair trial.

 The right to a fair trial is a hallmark of the Canadian 
justice system and is guaranteed by section 11(d) of the 
Charter.54  This includes the right to an independent and 
impartial tribunal. This assumption of impartiality is 
extended to juries. However, there are occasional cases 
that stress the notion of impartiality due to a subject-
matter giving rise to visceral reactions (e.g. sexual assault 
on children). Despite this, the justice system has certain 
procedural safeguards to limit bias, including the right 
of the accused to challenge potential jurors for cause or 
peremptorily. Two notable cases are worth bringing up to 
tease apart the intricacies of this right and what constitutes 
‘cause’.

 In Parks, the trial judge refused the request by the 

52 Dennis Hale, The	jury	in	America:	Triumph	and	Decline (Lawrence, KS: Uni-
versity Press of Kansas, 2016) at 58.
53 Sally Lloyd-Bostock & Cheryl Thomas, “The Continuing Decline of the 
English Jury” in World	Jury	Systems, ed by Neil Vidmar (New York: Oxford 
University Press, 2000) at 55.
54 Charter, supra note 20, s 11(d).



defence counsel to ask potential jurors if their ability to 
reach a verdict without bias, prejudice, or partiality would 
be affected by the fact that the accused was a black man 
charged with killing a white man.55 This question was 
especially relevant at the time, because, as the defence 
counsel explained, anti-black racism was a ‘notorious fact’ 
in that community.56 The challenge for cause rests in s. 
638(1)(b) of the Criminal	Code57 and states that there must 
be a ‘realistic potential’ for partiality, which, even after 
proper instructions from the judge, may not be set aside.58 
The test to determine juror partiality was established in 
Parks and requires two components: (1) a widespread bias 
existing in the community; and (2) the juror’s impossibility 
of setting aside this bias, despite judicial safeguards in place 
to	reach	impartial	judgements.	This	definition	of	partiality	
requires both an attitudinal and behavioural component, 
where	a	potential	juror	has	prejudice	against	specific	group	
characteristic of the accused (e.g. race) and allows this bias 
to	influence	deliberations.59 

 In contrast, in Find, the accused was on trial for 21 
counts of sexual assault against minors. Defence counsel 
challenged for cause the entire array of potentials jurors, 
stating that because of the nature of the crimes before 
them and the rampant hatred of child sexual offenders, 
there was a realistic potential that some jurors could not 
be	impartial.	Specifically,	that	some	of	the	jurors	could	not	

55 Parks, supra note 39.
56 Ibid at 23–27.
57 Criminal	Code, RSC 1985, supra note 2, s 638(1)(b).
58 Sherratt, supra note 1 at 523; Parks, supra note 39 at 17; Williams, supra note 
37 at para 14.
59 Parks, supra note 39 at 25–26.
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reach a verdict solely based on the evidence put before 
them, and that they would instead be bringing in their 
own prejudice against child sexual offenders. However, 
the judge did not recognize the claim of the defence.60 The 
Court reasserted that where the connection between racial 
prejudice and an accused can be direct and detrimental 
to judicial fairness, the same cannot be said about “strong 
attitudes about a particular crime, even when accompanied 
by intense feelings of hostility and resentment towards 
those who commit the crime, [which] will rarely, if ever, 
translate into partiality in respect of the accused.”61 There 
is also another important distinction between the Parks 
case and the Find case: in the former, a juror challenged 
for racial partiality will have the social pressure and stigma 
associated with modern views on racially-based bias that 
is likely to hold a juror accountable. Conversely, stigma 
around discrimination of sexual offenders is not very 
common in today’s society. Should a potential juror admit 
to not being indifferent to sexual assaults on children, few 
judges would likely perceive bias.62 They would most likely 
ask the potential juror if they are able to judge the case at 
hand on its merits and not let their own feelings towards 
the type of crime guide deliberations. In any case, when 
allegations of impartiality are raised by counsel, the trial 
judge would be wise to allow counsel to raise questions 
to probe for partiality in potential jurors.63 

60 Find, supra note 40 at paras 64–66.
61 R	v	A.,	K., [1999] OJ No 2640, 123 OAC 161, 137 CCC (3d) 554 at para 41; 
Find, supra note 40 at para 9.
62 Find, supra note 40 at para 80.
63 Parks, supra note 39 at 35.



Art. 11 – fair trial
 Canadian criminal law anchors its right to a fair 
and impartial jury in section 11 of the Charter	of	Rights	
and	Freedoms.	Specifically,	section	11(d)	guarantees	the	
presumption of innocence as well as a fair and public 
hearing by an independent and impartial tribunal.64 Section 
11(f) guarantees the right to a jury trial “where the maximum 
punishment	for	the	offence	is	imprisonment	for	five	years	
or a more severe punishment.”65 Together, these provisions 
lay the foundation for the long-standing right to be tried 
by a jury of our peers.

 Section 11(d) of the Charter frames a representativeness 
requirement in the limited context of an independent and 
impartial tribunal. With regards to a jury, any issues of 
representativeness must directly affect these concepts. 
Otherwise, the issue at hand does not violate s. 11(d). 
Impartiality of a tribunal is determined with the question 
of whether, under the circumstances, a fully informed and 
reasonable person would have an apprehension of bias.66 
This impartiality test extends to both the individual jurors 
and to the overall jury. If the jury itself is impartial, but the 
means by which it was selected appear to be biased, this 
will violate s. 11(d).67 There are two distinct ways to trigger 
s. 11(d), which can violate the requirement of impartiality. 
First,	purposeful	removal	of	a	specific	group	(racial,	sex,	
etc.) of jurors can violate the impartiality requirement by 

64 Charter, supra note 20, s 11(d).
65 Ibid, s 11(f).
66 R	v	Valente, [1985] 2 SCR 673, [1985] 2 RCS 673 at 684–91; R	v	Bain, [1992] 
1 SCR 91, at 101, 111–12, 147–48.
67 R	v	Lippé, [1991] 2 SCR 114, [1991] 2 RCS 114 at 140.
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casting doubt on the integrity of the process.68 Second, if 
the	jury	roll	appears	to	overlook	a	specific	stratum	of	the	
population, this can give the appearance of bias via lack of 
representativeness, thus undermining the integrity of the 
justice system.69 Section 11(d) restricts representativeness 
to the impartiality of the tribunal itself, whereas s. 11(f) 
broadens the scope of representativeness to include 
impartiality in the broader context of a free and democratic 
society, implying that the jury is the ‘conscience of the 
community’. This impartiality requirement, anchored in 
s. 11(f), can be violated if the community itself is shown to 
be biased in a pervasive manner that cannot be excluded 
from deliberations.70 Representativeness is constrained for 
both sections to the jury roll selection. The key distinction 
between s. 11(d)’s narrow requirement of representativeness 
and s. 11(f)’s broader requirement is that if a jury lacks 
the representativeness of the community, in any way, it 
will violate s. 11(f).71 In sum, non-representativeness will 
not necessarily violate s. 11(d)’s impartiality requirement. 
However, its absence will infringe on an accused’s s. 11(f) 
right to a jury trial. The question then becomes: how does 
the	court	define	representativeness?

 Surprisingly, it was not until the R	v.	Kokopenace 
appeal	 in	2013	that	 the	Courts	defined	what	 it	meant	
to have a jury of ‘your peers.’72	Specifically,	what	steps	
needed to be taken for the constitutional requirements 

68 R	v	Church	of	Scientology, [1997], 33 OR (3d) 65, 1997 OJ No 1548 at 118.
69 R	v	Kokopenace, 2015, SCC 28, at para 50 [Kokopenace	SCC].
70 Ibid at paras 54–55.
71 Sherratt, supra note 1 at 525.
72 R	v	Kokopenace, 2013 ONCA 389, [2013] 115 OR (3d) 481. [Kokopenace	ONCA].



of community representativeness to be met. The Court 
defined	a	jury	as	a	“representative	cross-section	of	society,	
honestly and fairly chosen.”73 Ultimately, the Court ruled 
that representativeness was a process to be followed and 
not necessarily an outcome displayed by the array of jurors. 
Trials are bound to be fair and impartial, however, they are 
not the appropriate means to remedy troubled relations 
between various groups in society.74 Courts have consistently 
affirmed	that	there	is	no	absolute	right	to	a	representative	
jury or jury roll, but that “[w]hat is required is a process 
that provides a platform for the selection of a competent 
and	impartial	petit	jury,	ensures	confidence	in	the	jury’s	
verdict, and contributes to the community’s support for 
the criminal justice system.”75 

 Kokopenace echoes the inclusion problems of 
Indigenous jurors in Canadian criminal justice. In this 
case, the trial judge refused to adjourn the proceedings or 
move forward with the mistrial application. Mr. Kokopenace 
appealed his case before the Ontario Court of Appeal, 
alleging that his ss. 11(d)(f) and 15 Charter rights had been 
violated because his Indigenous, on-reserve peers had 
not been included in the jury summons. Therefore, the 
jury did not meet the constitutional representativeness 
requirements.76 

73 Sherratt, supra note 1 at 524.
74 Kokopenace	ONCA, supra note 72 at para 65.
75 R	v	Church	of	Scientology, supra note 68 at 120–21.
76 The Kokopenace appeal was overturned, but it is important to frame the 
current topic by discussing the Kokopenace appeal and its subsequent overruling 
by	the	Supreme	Court	of	Canada.	Specifically,	the	release	of	the	Iacobucci	
report changed the facts of the case. It was no longer the case that jury summons 
was not representatives, but rather that the Indigenous communities were 
not actively taking part in the jury process due to a long-standing history of 
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 On appeal, the majority found that Mr. Kokopenace’s 
ss. 11(d)(f) Charter rights had been violated and this 
“necessarily	undermine[d]	public	confidence	in	the	integrity	
of the justice system and the administration of justice.”77 
The Court ordered a new trial to remedy the injustice. The 
Ontario Court of Appeal laid out the test for determining 
whether the Charter representativeness obligation had 
been met. The Court held that all reasonable measures 
must be taken at every step of the process to ensure jury 
summons were fairly sent out to a broad cross-section of 
the community (compiling jury roll, notifying, delivery 
and receipt, and following up on responses). When it 
comes to jury rolls, the Court must take into account the 
estrangement of Indigenous peoples and account for this 
by taking extra measures to reach Indigenous communities. 
The	issue	of	a	representative	jury	roll	tailored	to	a	specific	
composition,	to	reflect	the	accused	background,	conflicts	
directly with the principle of random selection favoured 
by the Courts to ensure a fair process.

 After the Kokopenace appeal, the Iacobucci	Report 
was released, and the majority’s opinion was undermined 
by	the	finding	of	systematic	estrangement	in	Indigenous	
communities from the criminal justice system, which results 
in chronic lack of response to jury calls (amongst other 
things). The issue of representativeness was then reframed. 
It was not that on-reserve Indigenous peoples were not 
given the opportunity to participate as jurors, but rather 
that they did not participate.78 As such, Charter obligations 

distrust with the [colonial] judicial system.
77 Kokopenace	ONCA, supra note 72 at para 227.
78 Iacobucci	Report, supra note 5 at paras 135–148.



of	 representativeness	had	been	met	and	satisfied	 the	
procedural fairness. This was highlighted in the Kokopenace 
Supreme Court ruling.79 

 In Kokopenace, Moldaver J., speaking for the majority, 
affirmed	the	government’s	responsibility	to	provide	a	fair	
opportunity for a representative jury to try the case.80 This 
is done by issuing jury summons to a large cross-section of 
the local electoral roll, and therefore the broad summons 
is	bound	to	reflect	the	diversity	in	Canadian	society	for	
the	specific	community	where	the	trial	 is	taking	place.	
Whether	or	not	the	actual	selection	of	jurors	is	diversified	
does not pose a constitutional issue, as long as the principle 
of procedural fairness is followed. The SCC laid out two 
simple steps: “(1) compile the jury roll using random 
selection from lists that draw from a broad cross-section of 
society, and (2) deliver jury notices to those who have been 
randomly selected. When this process is followed, the jury 
roll will be representative and the accused’s Charter right 
to a representative jury will be respected.”81 Ultimately, in 
Kokopenace, the Supreme Court of Canada stated that “[the] 
province was therefore not required to address systemic 
problems contributing to the reluctance of Aboriginal 
on-reserve residents to participate in the jury process.”82 

 An important aspect to remember is that if the 
Courts were to recognize that jury composition should be 
made representative of the community or of the accused, 

79 Kokopenace	SCC, supra note 69.
80 Kokopenace	SCC, supra note 69 at paras 1–3.
81 Ibid at paras 59–68.
82 Ibid at para 95.
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then there would be countless factors to consider: age, 
sex, occupation, income, race, religions, sexual orientation, 
immigration background, colour, marital status, disability, 
education, etc. Choosing a proportionally-representative 
jury, accounting for all variables, would be next to 
impossible. In addition, this would add yet another burden 
on a justice system that is struggling to work through 
its caseload. Moreover, actively enforcing proportional 
representation	would	directly	conflict	with	the	principle	
of random selection and juror privacy; the judiciary utilizes 
the principle of random selection to ensure procedural 
fairness in jury summons. It does so by summoning random 
strata of the electoral roll for eligible jurors. Similarly, the 
judiciary withholds personal details about potential jurors 
from counsels, to ensure that jurors are picked strictly from 
what they bring to the courtroom (i.e. nothing but their 
physical disposition and name) and uphold impartiality. 
To this point, Moldaver J., in Kokopenace explains that to 
enforce a proportionately representative jury would require 
“information that the state cannot legitimately seek out 
without obliterating our long-held commitment to juror 
privacy — a principle that my colleague agrees should be 
maintained.”83 As such, there are inherent limits to jury 
representativeness that have long been accepted in order 
to preserve the integrity of the Canadian jury system and 
impartiality. Jury rolls are pulled from the local community, 
which is not necessarily representative of Canada as a whole. 
Also, some individuals are automatically excluded from 
jury rolls. This includes non-citizens, convicted criminals, 
and those excluded by the provincial Jurors Act. Finally, 
sheriffs who are responsible for the jury summons can 

83 Ibid at para 82.



exempt individuals facing hardship from jury duty. As stated 
in Kokopenace “[t]his typically results in the exclusion of 
the self-employed, those living in remote areas, and low-
income individuals.”84 

“[W]hat constitutes a fair trial takes 
into account not only the perspective 
of the accused, but the practical limits 
of the system of justice and the lawful 
interests of others involved in the 
process […] What the law demands is 
not perfect justice, but fundamentally 
fair justice.”85 

 Discussion

 “Racial prejudice and its effects are as invasive and 
elusive as they are corrosive.”86 The judge may well instruct 
a jury to evaluate a case on its merits, but setting aside 
a life-long subconscious way of thinking—deep-rooted 
in upbringing and/or community values—may not be as 
sufficient	a	safeguard.	If	any	doubt	remains	about	a	potential	
existing prejudice, the trial judge has a duty to investigate 
and root-out partiality by allowing counsels to question 
potential jurors. It is better to utilize the tools provided in 
s. 638 of the Criminal	Code than risk bringing the justice 
system into disrepute through partiality and prejudice.

 Removing the peremptory challenge may prevent 

84 Ibid at para 44.
85 R	v	O’Connor, [1995] 4 SCR 411, [1995] 4 RCS 411 at para 193.
86 Williams, supra note 37 at para 22.
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counsel from indiscriminately removing potential jurors 
based on physical traits ‘outing’ their racial heritage. 
However, it is important to remember that this challenge 
is face-neutral, as both Crown and defence may use it. 
In England, the peremptory challenge was abolished in 
1988, but this increased the use of challenges for cause.87 
More worrisome, the abolition gave rise to the ‘stand-
by’ procedure, which can only be utilized by the Crown, 
and resulted in gross inequities in arms compared to the 
defence.88 Unfortunately, the abolition of the peremptory 
challenge did not rectify racial inequities between the 
accused and mostly homogenous, white, juries. The United 
States took a different approach in dealing with racial 
inequities stemming from peremptory challenges. In 1986, 
they adopted the Batson challenge to prevent strictly racially-
motivated peremptory challenges. However, counsels got 
creative and found ways to discriminate on racial correlates 
to skew jury selection in the voir	dire.

 The takeaway from these comparable common law 
jurisdictions is that no alternative is perfect, and each 
country faces racial inequities targeting different minority 
groups. The peremptory challenge is a blunt instrument that 
has pros and cons. To	a	hammer	everything	looks	like	a	nail,	but	
the	hammer	serves	its	purpose	well: the peremptory challenge 
is	an	unrefined	tool.	It	is	efficient	at	eliminating	potential	
jurors indiscriminately and without accountability. However, 
the lack of accountability can be abused to circumvent 
Charter safeguards of representativeness and impartiality. 
As the Supreme Court of Canada ruled in Kokopenace, 

87 Roskill	Committee, supra note 42 at para 126.
88 Ibid at para 129.



representativeness is only required procedurally for the 
jury roll and so, an accused has no right to a racially 
representative array of jurors. The counsels are free to 
remove any jurors peremptorily, so long as the procedure 
is fair and the jury, prima	facie, impartial. To the last point, 
the evidentiary bar to challenge for cause the partiality of 
a juror is high. Parks and Williams set the test to reverse 
the presumption of impartiality of jurors. If there is a 
‘realistic potential’ of partiality against the accused and the 
prejudice	is	likely	to	influence	deliberations,	then	the	trial	
judge should allow the counsel to question the juror and, 
if necessary, remove them. Faced with an ‘air of reality’ of 
possible widespread bias in the community [against the 
racial group of the accused] the judge should err on the 
side of caution and allow the challenge for cause.
 
 In my opinion, the peremptory challenge is a tool 
like any other and should be utilized appropriately. The 
judiciary, and the public, have taken note of its [ab]use in 
delicate matters such as the Boushie case and, perhaps 
due	to	enormous	public	outcry,	has	reacted	as	it	sees	fit—
through the introduction of Bill C-75 and by applying public 
pressure on the Trudeau administration—to introduce some 
change. However, I believe that by removing the peremptory 
challenge, originally created to balance ‘equality of arms’ 
between the accused and the Crown, we risk seeing an 
increase in Charter challenges for violation of the right to 
a fair and impartial trial by jury under ss. 11(d)(f). Perhaps, 
like Batson,	the	key	is	to	refine	the	peremptory	challenge	
by introducing safeguards so that it is no longer a blunt 
instrument, but instead is constrained to appropriate 
usage that does not procedurally skirt around impartiality 
requirements through blatant exclusion of certain minority 
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groups.

 To this last point, the lack of inclusion of certain 
minority groups, namely Indigenous peoples, is not always 
an active process on the part of the counsels or the courts. 
Canada has a long history of abuse and disregard towards 
Indigenous populations and this has resulted in their 
mistrust of the justice system and in poor community 
engagement in the judicial and jury process. This was the 
conclusion reached in the Iacobucci	Report, and which was 
decisive for the ruling in Kokopenace.	Specifically,	that	jury	
representativeness need only be procedural. Essentially, 
the jury roll lacked a proportionate representation of 
Indigenous peoples because they were not participating in 
the process in spite of the government. Sadly, such a state 
of affairs leads to the perception of a colonial judiciary 
oppressing a vulnerable population. While this bleak 
reality of active oppression may no longer be true, there 
is still a lot of work to be done to promote and achieve 
reconciliation with the Indigenous peoples. They still 
suffer from an overrepresentation in the criminal justice 
system while simultaneously being underrepresented in 
the arrays of jurors.89  As such, they are being judged by a 
jury of ‘peers’ that may have no clue as to the reality of an 
Indigenous person and may not understand the systemic 
issues	that	influence	the	interaction	with	the	judiciary	and	
trajectories: compounding effects of systemic issues and 
intergenerational trauma contribute to the poor outcome 
of Indigenous peoples in the Canadian justice system.9091 

89 Iacobucci	Report, supra note 5 at paras 132–174.
90 Ipeelee, supra note 3; Gladue, supra note 3.
91 Brenda Elias, Javier Mignone, Madelyn Hall, Say P. Hong, Lyna Hart, & 
Jitender Sareen, “Trauma and suicide behaviour histories among a Canadian 



This was recognized by the Canadian government and 
resulted in the introduction of the Gladue	Principle. While 
these principles are mostly implemented at sentencing, 
it may be advisable to require Indigenous inclusion in a 
jury that deals with issues where an understanding of the 
endemic	dynamic	is	at	play.	It	would	not	be	the	first	time	
that	a	specific	population	has	safeguards	implemented	
to address issue of prejudice and partiality in their jury.92 

 Ideally, active sensitization campaigns in Indigenous 
communities, opening a dialogue about ways to integrate 
Indigenous law and tradition into our justice system and 
pressing the importance of participation in juries, especially 
when the matter affects their community. However, it would 
be important to place safeguards for cases like Boushie, 
where Indigenous jurors were systematically removed 
where it would have been relevant and important to have 
the input from their community. Safeguards protecting the 
peremptory challenge from abuse could be as simple as 
implementing our own, Canadian, Batson challenge. But, 
unlike our American neighbours, it would be imperative 
to not play coy and allow grounds analogous to minority-
status or race be used peremptorily to the same effect. 
Perhaps s. 15’s protected grounds should be incorporated 
into a peremptory safeguard: race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability.

indigenous population: an empirical exploration of the potential role of Canada’s 
residential school system” (2012) 74:10 Social Science & Medicine 1560.
92 The jury de	medietate	linguae was a special type of jury that was created in 
England	specifically	to	deal	with	foreigners	on	trial,	where	the	jury	was	selected	
with half of the jurors from the same nationality as the accused to counteract 
generic prejudice against foreigners and assure impartiality and a fair trial.
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